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ADVERTISEMENT. 


_— given notice of an inten- 

tion to bring the important ſub- 
ject, to which the following hints 
relate, under the conſideration of Par- 
liament at an early period of the next 
Seſſion, and being very deſirous of 
receiving aſſiſtance from every indi- 
vidual, who has paid attention to fo 


intereſting a matter, it was judged. 


proper to draw up the following ſhort 
State of the principal points which 


are likely to become the topics of 
diſcuſſion. 


Thoſe who may be inclined to fa- 
your the Author with their thoughts 
upon the ſubject, are requeſted to 
tranſmit their ſentiments reſpecting 
it, directed to him, either at Thurſo, 


North Britain, or at Whitehall, London. 
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HE interpoſition of the Legiſlature, to 


aſcertain the right of electing Repre- 
ſentatives for Shires in Scotland, in a clear 
and indiſputable manner, has at laſt become 
indiſpenſable. The laws which regard that 
important privilege, as they now ſland, are in 
the higheſt degree uncertain, are variouſly in- 
terpreted by the Courts of Law, and are lia- 
ble to much abuſe. It is impoſſible to ſay, 
at preſent, in whom that right is legally 
veſted. A late attempt to have the matter 
in ſome degree cleared up, has unfortunately 
proved abortive; and inſtead of anſwering 
the beneficial purpoſes thereby intended, 
has thrown it into ſtill greater obſcurity. 
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( 2 ) 
The enormous expence attending ſuch liti- 
gations, precludes all hopes that the matter 
will ever be judicially ſettled; and nothing 
but the power of Parliament can furniſh any 
well-founded proſpect of redreſs. 


But though all agree that ſome new re- 
gulations, or at leaft ſome explanation of 
the old law, have become abſolutely neceſ- 
ſary; yet. when the ſpecific propoſition to 
be brought forward becomes at any time the 
ſubje& of diſcuſſion, a very ſtriking differ- 
ence of opinion ariſes. One man contends 
for great and bold—another for gentle and 
moderate innovations ; one 1s urgent for a 
limited—another for a numerous body of 
electors; ſome are for rooting out every 
remnant of the feudal ſyſtem, and extir- 
pating all votes on ſuperiorities at once ;— 
whilſt others affert, that the law cannot 
now be materially altered, and that ſuch 
votes ought ſtill to be retained under cer- 
tain reſtrictions. 
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Amidft theſe jarring opinions, and that 
claſhing of political and of private intereſt, 
unavoidable on ſuch an occaſion, it is evi- 
dent that ſomething muſt be done. It is of 
eſſential importance to the nation in general, 
that the Repreſentatives of ſo reſpectable a 
part of the community as the landed inte- 
reſt of Scotland, ſhould be as wiſely and as 
fitly choſen as circumſtances will permit. — 
Care, at the fame time, muſt be taken, that 
in the fervour of political reformation, the 
rights of private property ſhould not be 
wantonly ſported with ; and that the re- 
dreſſing of one grievance, or the extirpat- 
ing of one abuſe, do not prove the means 
of introducing others equally noxious and 
exceptionable, 


In diſcuſſing this important ſubject, there 
are three points which it is propoſed very 
briefly to conſider; namely, I. What the 
laws reſpecting the election of Members 
for Counties in Scotland originally were. 
II. What they now are. III. What they 
ought to be for the future. 
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I. Origin of County Repreſentation in 
Scotland. s 


IN Scotland, as in the other feudal king- 
doms of the North, every individual who 
held lands immediately of the Crown, was 
bound perſonally to attend the great Coun- 
cils aſſembled by the Sovereign ; and in ages 
of turbulence and barbarity, when the moſt 
powerful Barons felt themſelves inſecure in 
their fortified caſtles, ſurrounded by a body 
of warlike and faithful vaſſals; and at a time, 
when, from the ſcantineſs of their pecuniary 
reſources, they could ill afford the expence 
of a diſtant journey, or the aids which a 
monarch, on ſuch occaſions, generally re- 
quired or expected from his people; at- 
tendance in Parliament, was naturally ac- 
counted one of the moſt burdenſome ſervices, 
to which the vailal of the Crown could be 
made liable. 


But if this burden was ſeverely felt by 
the greater and more powerful Barons, thoſe 
who 
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who held ſmaller and leſs valuable poſſeſſions 
from the Crown, muſt have been in a ſtill 
higher degree affected by it. Some time, 
however, elapſed before a grievance, of 
which that deſcription of men had juſt rea- 
ſon to complain, was fully and legally re- 
dreſſed. It is probable that a practice had 
gradually crept in, of appointing attornies or 
deputies to act for thoſe, who had ſome plau- 
ſible excuſe for their abſence. It was af- 
terwards enacted by the ſeventh Parhament 
of James I. of Scotland, held anno 1427, 
* That ſmall Barronnes and Free tennentes, 
* neid not to cum to Parhaments nor ge- 
“ neral councels, ſwa that of ilk Schiref- 
* dome, their be ſent, choſen at the head 
* Court of the Schirefdome, twa or maa 
« wiſe men, after the largeneſs of the Schi- 
« refdome.” 


This new regulation being in a great 
meaſure left optional, was not uniformly 
obſerved. The ſmaller Barons and Free- 
holders were ſtill liable to be ſummoned, 
and might be puniſhed with heavy fines, if 
they either neglected to appear perſonally, 
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or to ſend Commiſſioners in their ſtead. It 
was therefore enacted, in the fourteenth 
Parliament of James II. held anno 1457, 
that no Frecholder ſhould be conſtrained to 
come perſonally to Parliament, unleſs ſuch 


as were poſſeſſed of twenty pounds of rent 
in land. By another Act paſſed anno 1503, 


this exemption was extended to thoſe who 


who were not poſſeſſed of a hundred merks 


of new extent, unleſs the King ſpecially 


required their being preſent ; and, laſtly, 
by the Act of 1587, it was finally declared, 
that the appearance of the Commiſſioners 
of Shires in Parliament fully relieved the 
{mall Barons and Freeholders from their ob- 
ligation of attendance. The ſame Act allo, 
for the firſt time, made a ſpecific declaration 
as to the right of voting and the mode of 
election; it being enacted, that the right of 
election ſhould be veſted in thoſe Freeholders 
who were poſſeſſed of a forty ſhilling land 
holding of the Crown, and had their actual 
reſidence in the ſhire ; and that the faid elec- 
tion ſhould take place at the firſt Head 


Court after Michaelmas yearly, or at any 


other 


23 
other time that the Freeholders may chooſe 
to aſſemble, or that the Crown may pleaſe 
to appoint. It was alſo enacted, that the 
Lords of Council and Seſſion ſhall yearly 
direct letters for convening the Freeholders 
to chooſe Commiſſioners for the enſuing 
year, and for laying on the taxes neceffary to 
defray their expences in coming to Parlia- 
ment. By this Act it was farther directed, 
that the Commiſſions ſhould be ſealed and 
ſubſcribed by at leaſt fix of the Barons and 
Freeholders ; and by another Act, paſſed 
anno 1597, it was declared, that no Baron 
ſhould be received as a Commiſſioner, unleſs 
he produced a ſufficient commiĩſſion, granted 
in full convention of the Barons, and ſub- 


ſcribed by the clerk and a great number of 
thoſe aſſembled. 


Such was the old law reſpecting the 
election of Repreſentatives for counties in 
Scotland. The privilege of voting was re- 
ſtricted to thoſe, who held lands of the 
Crown to the extent of forty ſhillings per 
annum; and the regulations as to the mode 


and 


423 
and the right of election, were as yet few and 
ſimple; a ſeat in Parliament not having yet 
become an object of political ambition, or 
the means of acquiring power or political in- 
fluence in the government of the country. 


II. What the Law now is. 


THE mode that now exifts, of electing 
Repreſentatives for Counties in Scotland, 
will appear by ſhortly ſtating, 1. The laws 
that were enacted from the Reſtoration, 
anno 1660, to the Union. 2. From the 
Union to the preſent time. 3. The inter- 
pretation given to thoſe laws by the courts 
of juſtice. 


* * 
wn — 


1. The firſt Act poſterior to the Reſto- 
ration upon this ſubje& paſſed anno 1661. 
It is therein ſtated, that debates had oc- 
curred concerning the perſons who ought 
to have votes in the election of Commiſ- 
ſioners from the ſeveral Shires of the king- 
dom to Parliament, and that it was neceflary 


for 
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for the good of his Majeſty's ſervice, that 
the ſame ſhould be aſcertained for the fu- 
ture. It was therefore enacted, that beſides 
all heritors who held a forty ſhilling land 
of the King in capite, all heritors, life- 
renters, and wadſetters, whoſe lands held 
of the King, and whoſe yearly rent 
amounted to one thouſand pounds Scots, 
ſhould be capable to elect or be elected 
Commiſſioners. This was the firſt intro- 
duction of liferenters and wadſetters, and 
of perſons who were not poſſeſſed of forty- 


ſhilling lands, to the privilege of voting. 


But the baſis, on which the right of 
electing members for counties in Scotland 
now reſts, is the act paſſed anno 1681. 

Among the various regulations therein con- 
tained (to be properly acquainted with 
which the act itſelf muſt be conſulted), it 
is particularly declared, that none ſhall have 
a right of voting in the election of Com- 
miſſioners for ſhires, but thoſe who ſhall 
ſtand publicly infeft in property or ſupe- 


C rierity, 


( 1 ) 
riority, and are actually in poſſeſſion, of a 
forty ſhilling land of old extent holding of 
the Crown, or of lands liable in public 
burdens for his Majeſty's ſupplies, to the 
extent of four hundred pounds Scots of 
valued rent. It was farther enacted, that 
all perſons having a proper wadſet of lands, 
of the holding and extent or valuation 
above mentioned, together with heirs ap- 
parent, who were in poſſeſſion in virtue of 
their predeceſſors infeftment, alſo life- 
renters, and huſbands for the freeholds of 
their wives, ſhould have a right to be en- 
rolled. 


This was the firſt law, in which votes on 
the /uperiority of lands merely, are expli- 
citly mentioned and recognized by the Le- 
gillature*; and here it may be proper to 
give ſome explanation of the nature of theſe 


It can hardly be doubted, that votes on ſuperiorit? 
were held legal prior to the act 1681. But the holders of 
ſuperiorities in thoſe times were in general maſters of con- 
ſiderable landed property in tho counties in which they 
claimed the privilege of voting. 


votes, 


"IP „ 1 ai an td. —_— S —_— *& = 


( 1 ) 
votes, and ſome account of the meaning of 
theſe legal terms, /;ferent, wwadſet, ald ex- 
tent, valued rent, and infeftment, which 
render the ſubject obſcure and even unin- 
telligible to thoſe who are not in ſome de- 
gree converſant with the laws of Scotland. 


A ſuperior, in the political ſenſe of the 
word, is a perſon who holds lands imme- 
diately of the king, and of whom thoſe 
lands may be held by ſome other perton. 
He is entitled to demand a charter or deed 
of confirmation from the Crown, and to 
give a Charter or deed of confirmation to 
the perſon who is his vaſſal. The ſuperior, 
by his grant to the vaſſal, was not intirely 
diveſted of his right to the lands. It con- 
tinued unimpaired, excepting in ſo far as 
the ſame had been ſpecially conveyed, 
Nay, aceording to one of the ableſt feu- 
daliſts (Cujacius), the vaſſal had merely a 
jus fruendi or a ſpecies of gſafruct in the 
eſtate, whilſt the real property remained 
with the ſuperior ; conſiſting in the various 

C 3 {ſervices 


( 12 ) 
ſervices due by the vaſſal, and the various 
rights and emoluments which the ſuperior 
was entitled to enjoy *, 


Prior to the Union, and perhaps to the 
16th of George II. there is every reaſon to 
believe that the right of ſuperiority was a 
real right, fully entitled to any privilege 
which the law might think proper to con- 
fer. But of late years it has become a com- 
mon practice for perſons who are the im- 
mediate vaſlals of the Crown to create what 


is known under the name of nominal and 


fictitious or confidential votes. They in- 
geniouſly contrive to interpoſe a number 
of ſuperiors between themſelves and the 
Crown, each of whom, if poſſeſſed of a 
legal qualification in point of the extent 
and valuation of his eſtate, has a title to 
vote for the repreſentative of the county. 
The ſmall number of electors in Scotland, 


gave a ſpur to the aQivity and invention of 


See Erkkine's Inſtitutes, fol. edit. p. 181 K 212. | 
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thoſe, who were poſſeſſed of that ſpecies of 
property which alone could give a title to 
elect or be elected. Such votes were legal, 
and it was plauſibly enough contended, 
that extending the right of voting was 
not inconſiſtent with the principles of a 
free conſtitution, and that augmenting the 
number of voters could never diminiſh the 
natural and eſſential rights of a free people. 


Such ſuperiorities, being merely created 
for the purpoſe of acquiring political in- 
fluence, have been thus deſcribed © a 
* bare ſeigniory, independent of the uſu- 
« fruQtuary intereſt or beneficial property 
in the land; the rent-ſervice or quit- 
rent of which is in general a mere trifle, 
and feldom required from the vaſlal by 
© the ſuperior*.” They have been of late, 
perhaps, too harſhly treated. At leaft, 
whilſt the burgage tenures of England re- 
main unimpeached, the ſuperiority votes of 
Scotland, even according to the moſt recent 


Douglas on controverted Elections, vol. ii. p. 359. 


improve- 
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n 
improvements in that ſpecies of political 
manufacture, can never want countenance 
and example. 


A liferent is an eſtate for life, in which 
the holder has no intereſt except merely to 
receive, dui ing his life, the annual profits 
which it may produce ; with the power, 
however, of alienating thoſe profits to ano- 
ther. It is at preſent the uſual mode of 
creating ſuperiority votes, as the eſtate or 
property ſubject to the liferent, with the 
burden of that incumbrance, may be con- 
tinued. in the title-deeds of the real pro- 
prietor, if he 1s in the fee, as is generally 
the caſe; and at any rate, the death of the 


Tiferenter, is a complete extinction of any 


right that has been granted. 


A wadſet, is a mode of ſecurity, which, 
though formerly very common in Scotland, 
has for ſome time paſt gone into diſuſe. 
It was a ſpecies of mortgage, of which there 
were two kinds, proper and improper. In 
a proper wadſet the mortgagee took the 

actual 
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actual poſſeſſion of the lands as a ſecurity 1 
for the money he had lent, and received 1 
the rents and proſits thereof in lieu of in- a 
tereſt; whereas, when the wadſet was i 
improper, the mortgagee was accountable 
for the ſurplus of the rents, if they ex- 

ceeded the legal intereſt of his money, and 

was entitled to demand an addition, if they 

were found inadequate. | 


The old extent was an ancient valuation 
of the lands of Scotland, according to which 
the ſubſidies granted to the Crown were 
formerly levied. It continued for a long 
period of time the common rule for pro- | 
portionating the Land-tax ; and hence it 1 
was ſuppoſed, to furniſh the beſt means of 
aſcertaining, who ought to have a right, of 
electing the Repreſentatives of the landed 
intereſt to Parliament. 


The valued rent is a more recent valua- 
tion, and in fact is the rate, according to 
which, the Land-tax ia Scotland is levied at 
this time. 


22 


7 
Infeftment, implies a complete feudal 
right, being a formal and legal act of ſeizing 
the poſſeſſion of an eſtate, in execution of a 
warrant for that purpoſe, contained in a 


charter from a legal ſuperior, whether the 
Crown or a ſubject. 


* 
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Having thus endeavoured to explain the 

terms which are the moſt difficult to be un- 

derſtood, in the laws of Scotland, reſpecting 

county elections, it is next proper to ſtate 

the regulations which have been enacted 
ſince the Union, on that important ſubject. 
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2. The laws of England and Scotland, 
in matters of election, being different, and 
the number of repreſentatives very unequdal, 
from a deſire of preventing raſh and 
haſty innovations in its old conſtitution, 
which the weaker kingdom might naturally 
apprehend, it was declared at the Union, 
That none ſhould be capable to elect or 
be elected, to repreſent a ſhire or borough 
in the Parliament of Great Britain, ex- 
* cept ſuch as are now capable, by the laws 
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( 17 ) 
& of Scotland, to elect or be elected Com- 
cc miffioners to the Parliament of Scotland.” 


To what extent this important prohibitory 
clauſe ought to be carried, will be the ſub- 
ject of future diſcuſſion. 


The firſt ſtep taken by the Legiſlature after 
the Union, reſpecting county elections in 
Scotland, was to check the practice of mak- 
ing nominal and fictitious votes, which had 
become not a little prevalent. 


For that purpoſe it was enacted, that no 
perſon ſhould be intitled to claim the privi- 
lege of voting at any election, who had not 
been legally infeft for twelve months prior 
to that election; and an oath was engroſſed 
in the Act (known by the name of the Firſt 
Truſt Oath), which if any Elector refuſed to 
ſwear and to ſubſcribe, he was declared in- 
capable of voting or being elected. 


The Acts paſſed in the ſeventh and fix- 
teenth years of George II. are next intitled 
to attention. 


D By 


AR 1707, 
cap. 8. 


| 
4 


7 Geo. 2. 
cap. 16, 


OR EN I = 


4 wh ” 4 2 2 
— 
, Cr * = a 8 1 s 
* N 1 N PS 7 
=aSmfy—-o, Jag _ _—— as —— 


( 18 ) 

By the firſt, an alteration in the Truft 
Oath, above alluded to, was introduced; 
and every Freeholder was compelled to 
ſwear, at the requiſition of any perſon upon 
the roll, previouſly to his being intitled to 
vote, that his right to the lands and eſtate 
on which he claimed to be enrolled, was 
not nominal or fiftitious, created or re- 
ſerved in him, in order to enable him to 
vote for a Member to ſerve in Parliament; 
but that the eſtate thereby apparently veſted 


in him, was a true and real eſtate for his 
own uſe and benefit, and for the uſe. of 
no other perſon whatſoever. By the ſecond 
AR, a variety of regulations were introduced, 
which it would be tedious to enumerate ; 
but though great precaution was then taken 
to regulate every ſtep in the election of 
Members, both for Counties and Boroughs 
in Scotland; yet, ſince paſſing that AR, a 
number of new difficulties have ariſen, for 
which, in time, ſome remedy muſt be pro- 
vided *. 

3. The 


Some of theſe points have been ſettled, fo far as the 
deciſion of a Committee of the Houſe of Commons can 
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3. The interpretation given to theſe 
Acts by the Courts of Law, is the third 
point to be conſidered ; and it is one of the 
ſtrongeſt objections to any farther alteration 


in the laws above mentioned, that after they 
have fo often undergone judicial diſcuſſion, 
have been expounded at an enormous ex- 
pence to the landed intereſt of Scotland, 
and long acted upon as if they had been un- 
alterable, the Legiſlature ſhould again over- 
turn a fabric originally erected under its own 
authority, and afterwards ſanctioned by the 
very Judges who are the interpreters of the 
Jaws, 


The principal queſtions which have been 
the ſubje& of conteſt before the Courts of 


Law, were, iſt, Whether a bare right of 


ſuperiority, recently. created, was ſuffi- 
cient to intitle a claimant to be put upon the 
roll? zd, Whether any Freeholder, wha 
had ſubſcribed the oath ſpecified in 7Geo. Il. 
cap. 16. could be afterwards judicially in- 


893 but thoſe deciſions ought to be reduced into one law, 
in order to remove any temptation for uſeleſs ligation or 


political conteſt. 
D 2 terrogated 
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( 20 ) 
terrogated regarding the nature of his 
right, whether it was real, or nominal and 
fictitious? 


A mere right of ſuperiority, by the Act 
1681, was unqueſtionably a ſufficient title 
for enrollment. But it came to be a very 
nice point, how far a vote, evidently 
created for the purpoſe of acquiring poli- 
tical influence (that is, where the ſepara- 
tion of the ſuperiority from the property 
was a recent tranſaction), could be legally 
ſuſtained. In ſuch queſtions the Court of 
Seſſion, who, in conſequence of what is 
called their nobile officium, exerciſe a right 
of determining from the ſpirit and intention, 
as well as the words of the Legiſlature, were 
inclined to decide againft theſe political cre- 
ations. The Houſe of Lords, on the other 
hand, adhered to the letter of the law, and 
found ſuch votes legal and effectual. 


The ſecond point, that which reſpected 
the Truſt Oath, was of equal importance. 
It has been plauſibly enough contended, that 
after 


( 2x ) 
after Parliament had applied its wiſdom in 
drawing up the particular form of an oath 
as a proof of the legality of a vote, any 
farther evidence was unneceſſary, and could 
not with juſtice be demanded. Some 
doubts have been lately thrown out as to 
the juſtneſs of this ſpecies of reaſoning by the 
noble and learned Lord, who prefides with 
ſuch diſtinguiſhed ability on the wook- 
ſack. This, therefore, is a point which, 
in the event of a new Act, muſt be ſpe- 
cially provided for, and finally determined. 


The moſt important regulations reſpect- 
ing County Elections in Scotland, being 
thus ſhortly ſtated, the reſult is, that the 
right of voting, as the law now land, is 
veſted in thoſe who are poſſeſſed, either in 
property or ſuperiority, of a forty ſhilling 
land of old extent, or four hundred pounds 
Scots of valued rent, holding of the Crown ; 
who have been infeft in that ſpecies of eſtate 
for four months, or claim as huſbands or heirs 
apparent, and who take the oath (if tendered 
to them) as a proof of the reality of their 

right. 
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right. When it is conſidered how few land- 
holders are included in this deſcription, and 
to what a very ſmall 'number indeed the 
right of voting would be reſtricted, were 
fuperiority votes to be entirely aboliſhed, 
it will not probably be much regretted, that 
the ſubject is again to come under the con- 
ſideration of Parliament. 


III. Alterations for the Conſideration of 
the Legiſlature. 


Before this part of the ſubject be entered 


Into, it is proper to premiſe, that the leading 


principle of the law of Scotland, regarding 
the election of county members, is this, 
That the landed property in the county (and 
not the perſons of the proprietors ), ſuch pro- 
perty holding of the Crown, and, either by an 
ancient or a modern valuation, being liable to a 
certain rate of taxation, for the general exigen- 


cies of the flate, and for other public expences *, 


ſhould be repreſented in Parliament. This 


The expences of building churches, bridges, &c. de- 
pend upon the valued rent of each proprietor. 
| great 


\ 
| 


1 


great and fundamental principle, unleſs the 
old conſtitution of Scotland were to be to- 
tally overturned, muſt invariably be kept 


in view. 


I. The firſt queſtion to be conſidered is, 
whether the property thus to be repreſented, 
ought to hold excluſively of the Crown, 
or whether the vaſſals and ſub-vaſſals of 


ſubjects ought alſo to have the privilege of 
voting. 


An extenſion of the liberty of voting to 
_ thoſe who do not hold immediately of the 
Crown, would certainly introduce a new 
principle into the conſtitution of Scotland, 
of which there has been as yet but one ex- 
ample, that of the county of Sutherland. 
The circumſtances of that ſhire, however, 
were of ſo peculiar a nature as to juſtify 
that exception. In an act paſſed anno 1641, 
it is ſtated, that there were but two heritors 
in that county who held their lands of the 
king; and it was therefore enacted, That 
the fees or wages of the Commiſſioners for 
that ſhire ſhould be levied from all the he- 


ritors, 
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therein, whether holding of his Majeſty, 
or of any other ſuperior. The vaſſals of 
the Earl of Sutherland being thus compelled 
to contribute to the expence of ſending a 
Commiſhoner to Parliament, it was na- 
tural for them to claim a right of voting at 
his election. But that privilege was never 
fully and legally aſcertained until the 16 
Geo. II. when it was declared, That perſons 
ſhould have a right to vote in that county 
who were infeft and poſſeſſed of lands lia- 
ble to his Majeſty's ſupplies, and other 
public burdens, at the rate of 2co/. Scots 
of valued rent, of whatever perſon the ſame 
might be held; but that the ſame lands 
ſhould not afford double qualifications. For 
if the land was held of the King, the King's 
vaſſal ſhould only be intitled, and not his 
vaſſal or ſub-vaſſal; but if the King's vaſſal 
ſhould be a peer, or other perſon or body 
politic, who by law were diſabled to elect 
* be defied, the. proprieter: A 
ſhould be intitled. 
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It has been propoſed to extend this law 
over the kingdom at large; and it is cer- 
tain, that if votes on ſuperiority merely, 
were to be conſiderably reſtricted, it will 


be neceſſary to introduce ſome new de- 
ſcription of perſons, to keep up a ſufficient 
number of electors; and none are better 
entitled to ſuch a privilege, than thoſe who 
are real proprietors of landed property 
| (ſometimes even to a conſiderable extent), 
though in conſequence of the tenure by 
which that property is held, they are not 
immediately connected with the Crown. 


It is not, however, to be imagined, that 
holding of the Crown, is a privilege without 
a burden, or that vaſſals can be put on a 
footing with ſuperiors, without ſome pub- 
lic or private compenſation to the latter. 
The expence of making up titles from the 
Crown, is at preſent very great. It is alſo a 
branch of the revenue of the Sovereign, to 
which inferior vaſſals do not contribute; 
eſtabliſhing their right, except when they 
firſt purchaſe an cſtate, not being attended 
| E with 


| 
| 
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with much expence; and if, for the ſake 
of che general intereſt of the country, ſu- 
pPeriors are to be put upon the ſame footing 
with their vaſſals, in regard to political 
power, juſtice demands that they ſhould 
be put on a ſimilar footing in the expence 
to be incurred, . when their 3 of 
oF Is to be legally Ons | 
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\ e and ſuperiority of an eſtate ought 
- always to be conjoined, in orger to entitle a 
perſon to vote ; ot, whether a bate right 
of ſuperiority, ſhould be accounted a ſuffi- 
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dees not receive a ſingle penny of real 
profit) ſhould be entitled to both theſe 


ptiyileges. 


By the original conſtitution of the Par- 
liament of Scotland, the attendance of the 


ſub-vaſſals of the Crown was neither re- 


2 nor admitted. They were ſuppoſed 
to be fully repreſented by their over- lords 


Wight, 
p- 203. 


or ſuperiors. Being thus originally ex ; 
empted both from the burden. of | coming 


to Farkament, and the EXPERCE of ſending 
and maintaining repreſentatives there, they 


are now, with ſome degree of juſtice, ex 


cluded from a privilege, which they for- 


merly rejected, and which i in former times, 


7 


they would have conſidered "2s in the higheſt” 1 
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15 however, wiſſals' ſhould be W 
to the privilege of voting, it does not fol- 


low, of courſe, that votes on ſuperiority 
merely, mould be entirety prohibited. They 


were © completely” eſtabliſhed before the 


11 act 1681, are confirmed by 
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(23) 
the articles of that treaty, and, without 
ſtrong reaſons, or ſome adequate compen- 
ſation to the poſſeſſors, cannot now be 
" aboliſhed. 


As this is the moſt delicate, and perhaps 
the moſt important part of the preſent 
ſubject, it may be proper to ſtate the dif- 

ferent plans regarding it, which the Le- 
giſlature may take under its conſideration. 


The firſt plan that occurs is, That the 
public ſhould purchaſe the rights of ſupe- 
riors in Scotland, in the ſame manner as 
the heritable juriſdictions were acquired, 
with a view of putting an end to any re- 
mains of the feudal ſyſtem ſtill remaining 
in that country, No right of ſuperiority, 
however, to be purchaſed, that did not 
exiſt prior to the Union. 
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Another mode might be, to empower the 
vaſſal to compel the ſuperior to diſpoſe of 
his right of ſuperiority, according to the 
eſti- 


date prior to the 16th September 168r ; 


% 


+» 


* 
1 


B 
eſtimation of a jury, or the award of the 
Court of Seffion, and at the price which 
they might think proper to determine. 


A third mode to be conſidered, is, that of 
reſtricting the privilege of ſuperiority votes, 
to thoſe which ſubſiſted prior to the Union, 
and which, by that treaty, were undoubtedly 
confirmed. By the 16 Geo. II. it was 
enacted, that no perſon ſhall be enrolled 
or entitled to vote, in reſpect to property of 
forty ſhilling land of old extent, unleſs 
ſuch old extent is proved by a retour, of a 


and that no diviſion of the old extent made 
fince that period, ſhall be ſuſtained as a ſuf- 
ficient evidence of the old extent. Thus 
the Legiſlature, has already furniſhed an 
example, of a diſtant zra being fixed upon, 
| Poſterior to which a right ſhould not be 
effectual. In the preſent caſe, perhaps, a 
ſimilar line (fixing the zra at the Union) 
ought to be followed. Thoſe who have 
digjoined, at a conſiderable — the 


property from the ſuperiority of their 


eſtates, 
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30 
eſtates, may have ſome reaſon to complain; 
but if ſuch as are now enrolled, under the 
authority of the preſent law, were ſuffered 
to remain until their rights be extinguiſhed 
by death, or by fuch an alteration; of cix- 
cumſtances as would otherwiſe render them 
incapable of voting, ſuch complaints would 
be no longer well founded; and it is to be 

16Geo.z. conſidered, that, by the law as it now ſtands, _ 

_—_— _— complaint be , exhibited againſt any 
Freeholder within four calendar months 
after his enrolment, he is entitled to con- 
tinue upon the roll (even if his vote is 
palpably illegal), until an alteration of cir- 
cumſtances, ſufficient, to juſtify, his being 
ſtruck off, is clearly proved. Hence the 
Legiſlature will probably be cautious in diſ- 


qualifying at once ſo many perſons, Who, 
according to the ſtrict letter of the law, are 


legal Electors, and whoſe rights were thus 
declared to be permanent and a 


3. Another quetion, * n N 
deliberate conſideration, is, whether means 
muſt not be fallen upon, to give perſons of 

el extenſive 


6319 
extenſive property, a legal mode, of exer- 
. cifing that weight and infſuence, in the le- 
giſlation and government of the country, to 
which they are entitled, from the extent of 
their poſſeſſions, and the taxes which they 

pay. Whilſt any difference in point of 
rank and fortune exiſts in ſociety, it will 
hardly be admitted that perſons of great and 
.Amall- property, ought to be put upon an 
equal, focting öf political power. The 
wealthy will ever clan, and with ſome 
degree of juſtice are entitled to expect, a 
hate in the gpverament of the country, in 
proportion to the amount of their public 
contributions; and that ſhare they may either 


evjoy explicitly and avowedly, by an expreſs 
declaration of the law in their favour, or 
circuitouſſy, through the medium of thoſe, 
over whom they / may r ee 66 1 have 
nenne 
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The deſt de 6h giving contenfive: pro- 
bey a propottidnate eight in electibms, 
according! to ſame ideas lately thrown 'out, 
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: 6 
to have as many votes, as D 
0 words, that the fyſtem of — in the 
Eaſt India Compatiy, ſhould be adapted in 
Scotland. This plan, however, except in 
the fingle inſtance above mentioned, or in 
other corporate commercial Companies, evi- 
dently runs counter to every eſtabliſhed 
principle or uſage, of voting at elections. 
3. By an Act of the Scotch Parliament, paſſed 
anno 1587, double votes were expreſsly 
diſcharged; for an abuſe having crept 
in, by which the ſame perſon claimed 
more than one vote in Parliament, as being, 
= perhaps, both a Churchman and a Baron, 
F it was enacted, that each Member of Par- 
liament ſhould hold himſelf to the title 
which he uſually aſſumed, and ſhould con- 
tent himſelf with one vote. Beſides, if 
means can be fallen upon, of giving to pro- 
perty weight in Elections, without the 
odium of ſeeing one or two individuals, out- 
voting, by the extent of their poſſeſſions, 
all the other legal EleQtors, ſurely no man 
5 will inſiſt upon the introduction of a prin- 
1 ciple 
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Aer 44. entitled to batt. 
bs whether leafeholders who have been for 
twelve months in the actual poſſeſſion of a 
farm of 50 l. 100 l. or 200 l. per annum, 
either of real or of valued rent, and whoſe 
leaſe continues during their life, or for the 
life of another perſon , ſhould not be per- 
mitted to vote at county elections. Perſons 
renting ſuch farms, may, from the inde- 
pendence of their tenure, be well ſuppoſed 
to have a will of their own, and, from the 
value of the ſtock which they require, muſt 
be materially intereſted in the public proſpe- 
rity, and poſſeſſed of ſufficient property to 


It may be ſaid, that if leaſeholders for life are to 
be permitted to vote, why ſhould not the holders of a 
leaſe for a long term of years have exactly the ſame poli- 
tical privilege ? To this it may be anſwered, That a leaſe 
for a term of years is liable to fraud and evaſion ; that its 
uncertainty muſt always have too ſtrong a bias upon the 
mind; and that gratitude for favours conferred, and not 
terror for injuries to be apprehended, is the only proper 
and genuine ſource of political influence. 


F entitle 
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entitle him to vote at an election. Public 
policy requires that a mode of letting 
landed property, ſo favourable to agriculture 
and improvement, ſhould, by ſome means 
or other, be encouraged ; and that a regu- 
lation which has proved ſo beneficial to 


England, ſhould be Ms to North 
Britain *. 


4. The next queſtion to be confidered 
is, what qualification ſhould be required 
from thoſe perſons, on whom the right of 


voting is to be conferred. 


The preſent qualification of a forty ſhil- 
ling land of old extent, or 400 l. Scots of 


| * One would be apt to imagine, from the beautiful 


theory which Blackſtone gives of the conſtitution of Eng- 
land, that comparative wealth and property are entirely diſ- 
regarded, in county elections, in that part of the iſland, 
and that no man, however great or wealthy, or however 
artful he may be, can have a larger ſhare in ſuch elections, 
than the pooreſt freeholder. Fortunately the fact does 
not coincide with the theory. Men of large poſſeſſions do 
enjoy, in a very extenſive degree, an influencein ſuch elec- 
tions. To acquire that influence, their eſtates are let at a 
rate, which otherwiſe they would not have agreed to; and 
their farmers are thus enabled to carry on thoſe improve- 
ments, which render the agriculture of England, a pattern 
and example to the reſt of Europe. 

| , valued 
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valued rent, is undoubtedly too high, if 
any extended repreſentation of the people 
be propoſed. In fome caſes, particularly in 
fiſhings, the value of which has greatly en- 
creaſed, 400 J. Scots of valued rent, may 
yield. perhaps in real rent, 1,000/. ſterling 
per annum. But at an average, 400 l. Scots, 
is equivalent to from 1 J. to 200 J. ſterling 
per annum. Some have ſuggeſted that the 
qualification of a freeholder, and that of a 
commiſſioner of ſupply for levying the 
land-tax, ſhould be the ſame. By this rule, 
all proprietors or liferenters of lands, valued 
to the extent of 100 J. Scots, would be en- 
titled to vote. This perhaps may be ac- 
counted too great a change at once; 
and it may be thought that the qualifi- 
cation which now takes place in the ſhire 
of Sutherland, namely, that of 200 J. Scots, 
would be ſufficiently low for the preſent. 
As to any innovation which might be pro- 
poſed, of introducing the real rent, inftead 
of the valued rent or old extent, ſuch an 
idea, is fo inconſiſtent with the ancient laws 
and uſages of Scotland for ages paſt, and 
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636) 
confirmed ſolemnly at the Union, that any 


alteration of it, in regard to freeholds, has 
now become impracticable. 


5- No point will require to be more ſe- 
riouſly diſcuſſed, than that which relates to 
the oath to be put to freeholders, ſuſpected 
of claiming on nominal and fictitious rights, 
and how far, after an oath has been actually 
taken by the freeholder, any farther exa- 
mination into the validity of his title, ought, 
to be permitted. 


The multipheation of oaths, and a con- 
ſequent diſregard for that ſpecies of ſolemn 
aſſeveration, has been often juſtly com- 
plained of. Where ſuch oaths have been 
required by ſtatute, contrary to the natural 
rights of mankind, and to the natural bias 
and ſpirit of the public, they have ever 
proved feeble and ineffeQtual barriers, ex- 
cept to thoſe, who, from the purity of their 
principles, and the excellence of their private 
character, are beſt entitled to the public fa- 
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CS) 
vour and attention. Hence every idea of 
policy and of juſtice demands, that they 
ould be ae flaw, and an contictly aide 
uſe of as poſſible. 


If theſe principles are juft, ir is ſurely 
alſo requiſite, that the oath required ſhould 


be drawn up in the cleareſt and plaineſt 


words, and that the intention of the law 
ſhould be as completely explained, as the 


collective wiſdom of the Legiſlature can 


deviſe. Miſera eff /ervitus, ſays the Ro- 
man law, ub: lex ft vaga aut incognita. 
When the laws are looſe and uncertain, 


ſpecies of judicial tyranny over their fel- 
low ſubjects, at which the ſpirit of a free 
country muſt revolt. It is a ſpecies of an 
inquiſition peculiarly exceptionable, becauſe 
a perſon may be found guiky, not for 
an improper action, or the uſe of an im- 
proper word, but for miſconſtruing the 
words and exprefhons which others have 
made uſe of, or which they may chuſe to 
underſtand in a different acceptation. 

4 The 


the interpreters of them may exerciſe a 
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The oath which, at preſent, may be put 
to thoſe, who claim a right of voting at an 
election for a county in Scotland, ſeems, in 
particular, to require reviſion. The perſon 
muſt ſwear, that the eſtate is not created, in 
order to enable him to vote for a member 
to ſerve in Parliament, as if it were con- 
trary to the fitneſs of things, and the ſtrict 

duties of morality, for any one to acquire 
| a title to vote for a repreſentative; or for. 
any individual, who poſſeſſed more than 
was neceſſary for his own qualification, to 
beſtow the remainder on a friend, on a near 
relation, nay, on a brother or a fon, | 


At preſent, the oath in queſtion is not 
only thought effential to be retained, but 
it is alſo ſaid, that a court of juſtice, before 
whom the legality of a vote is to be tried, 
may farther put ſpecial interrogatories to 
the perſon whoſe right is conteſted. - It is 
hoped, however, if a new law is to be 
paſſed, that either the oath, or the right of 
putting queſtions afterwards to the free 

holder 
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holder judicially, will be abandoned ; and, 
if interrogatories are to be allowed, that 
ſome idea of their nature and tendency will 
be aſcertained by the Legiſlature, and not 
left to that endleſs litigation and uncer- 
tainty, which muſt otherwiſe ariſe, re- 
ſpecting the legality or fitneſs of this or 
of that particular queſtion. 


6. The laſt material point for public 
diſcuſhon, on this important ſubjeR, relates 
to the propriety of permitting the eldeſt 
Tons of peers to elect or be elected. 


As this queſtion has lately come under 
the conſideration of Parliament, and is 
again likely to be brought forward, it is not 
intended to anticipate what may be urged, 
with more advantage and propriety, at ano- 
ther time. That ſuch a propoſal is con- 
trary to the articles of the Union, or at 
leaſt to the conſtruction put upon theſe arti- 
cles by the very framers of them, is gene- 
rally acknowledged. But it may be faid, 
that, 
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that, as it is now propoſed to change in 
different reſpects the old conſtitution of 
Scotland, no good reafon can be aſſigned, 
why this difference in the political regu- 
lations of the two kingdoms, ſhould con- 


On this ſubject it is to be remarked, that 
there is a very eſſential difference between 


the admiſſion of a new ſet of people, ſuch 


as vaſlals, perſons poſſeſſed only of 200 l. 
Scots of valued rent, leaſeholders, and the 
like, who were not originally in the con- 
templation of the laws and conſtitution of 
Scotland, and admitting perſons whom thoſe 
laws and that conſtitution have expreſsly 
excluded. And, in addition to what has 
been urged formerly upon the ſubject, it 
may be juſtly inferred, that an expreſs pro- 
hibition was underſtood to be contained in 
the act 1661. It is therein declared, that 
noblemen and their vaſſals ſhall not be ca- 
pable to elect or to be elected Commiſſioners 
to Parliament. It is well known, that the 
eldeſt ſons of peers were quqſi peers of the 


realm, 
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realm, had a precedency allotted to them, 
enjoyed by their birth a privilege of fitting 
in Parliament, and in ancient times were 
allowed to fit and vote as proxies for peers *. 
There is every reaſon, therefore, to imagine, 
that they were included under the general 


deſcription of noblemen, in the above pro- 
hibition. 


With regard to the queſtion, how far any 
material alteration in the mode of electing the 
repreſentatives for Scotland, can take place, 
ſince the Union, and the emphatic clauſe 
formerly mentioned, it is proper to remark, 
that ſuch a bar could only be intended, and 
can only be effectual, againſt a raſh and 
haſty innovation; but ought not to ſtand 
in the way of alterations for the evident 
advantage of North Britain, founded upon 
the principles of the old conſtitution of that 
country, or called for by the people. 


® Spottiſwood on Scotch Elections, p. 49. Wight, 
p- 269. See alſo Wight, p. 210 and 468, from which 
it appears, that while the Shire of Kinrofs was entirely 
poſſeſſed by the Lords Morton and Burleigh, it fent no 
Commiſfioner to Parliament: whereas their eldeſt fons 
would probably have been ſent, had they been eligible. 
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The Reader will eafily perceive, that the 


preceding hints are merely intended to lay 


the foundation of a ſyſtem, and not to ex- 
plain a ſyſtem already formed; to draw 
forth the opinions of others, and not to 
ſtate the ſentiments of the Author. His 
object and intentions are, early next Seſſion 
of Parliament, either to move for the ap- 
pointment of a Committee to take the 
ſubject into confideration, or to propoſe 
a plan the moſt likely to be uſeful to the 
Public, and acceptable to individuals, that 
any exertions in his power can produce.— 
For that purpoſe, no pains on his part ſhall be 
wanting; no means of procuring aſſiſtance 
hall be rejected, nor any decided opinion 
formed, whilſt there is any probability of 
procuring new lights, or additional informa- 
tion. He truſts that his countrymen, will 
excuſe any appearance of preſumption he 
may have been guilty of, in ſtepping for- 
ward on ſuch an occaſion ; and he flatters 
himſelf, that thoſe who have bent their 
attention to the ſubject, will favour him with 
their aſſiſtance, from the great legal and po- 
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litical Oracles of the Houſes, to the retired 


individual who, though at a diſtance from 


the buſy and turbulent ſcenes of popular Aſ- 
ſemblies, feels himſelf warmly and deeply 
intereſted, in every thing that can promote, 
the general welfare and intereſt of the 
community. ; 
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